Before The State of Wisconsin
Department of Natural Resources

PETITION BY CITIZENS FOR THE

ADOPTION OF RULES TO GOVERN

MERCURY EMISSIONS TO THE AIR

AND SPECIFICALLY REQUIRING Citizen Petition for Rules
REDUCTIONS FROM THE LARGEST Docket No.
SOURCES OF MERCURY EMISSIONS

WHICH CONTRIBUTE TO MERCURY

DEPOSITION TO WISCONSIN LAKES

AND RIVERS

TO: Secretary of the Department of Natural Resources, and the
Natural Resources Board
P.O. Box 7921
Madison, Wisconsin 53707

The undersigned citizens of the State of Wisconsin hereby petition the Wisconsin
Department of Natural Resources (WDNR) and the Natural Resources Board to
conduct rulemaking to adopt administrative rules which require the reduction of mercury
emissions to the air, which are subsequently deposited in surface waters and
bioconcentrate in game fish, from the largest known sources of such emissions under
the authority given to the Department in section 285.11 (9) Wis. Stats.

This petition is filed pursuant to the provisions of 227.11 (2) (a) and 227.12 (1) and (2),
Wis. Stats., and Wisconsin Administrative Code NR 2.05. A petition for rulemaking
must state the substance or nature of the rule requested, the reason for the request, the
petitioners’ interest in the requested rule, and a reference to the agency’s authority to
promulgate the requested rule, 227.12 (2), Wis. Stats. This petition fulfills these
requirements and describes why rules are urgently needed.



I. PETITIONERS

Petitioner Keith Reopelle joins in this petition individually as a long-time Wisconsin
angler with young children in his family and in his capacity as Program Director of
Wisconsin's Environmental Decade (WED). 'WED is a nonprofit public interest
organization concerned with the protection and improvement of Wisconsin's lakes,
rivers, wildlife- and public health. WED has approximately 25,000 members statewide,
many of which have a vested interested in clean lakes and rivers and their ability to
utilize fish and wildlife resources as a source of both enjoyment and food for their
families.

Petitioner Chuck Rolfsmeyer joins this petition as the President of the Wisconsin State
B.A.S.S. Federation. The B.A.S.S. Federation believes that it is the responsibility of the
state and state natural resources agencies to uphold the public trust doctrine as it
applies to lakes and rivers of the state. The B.A.S.S. Federation also believes the
public trust doctrine does little good if the state agencies are not able to take the
necessary actions needed to keep watérs clean and fish safe to eat. It further
maintains that the mercury emission rules requested in this petition are critical to make
game fish safe to eat and to avoid the adverse health impacts of this highly toxic metal
which threatens anglers and their families,

Petitioner Bob Elliker joins this petition as President of the Wisconsin Division of the
Izaak Walton League of America, representing 1,000 members in Wisconsin. The
pledge of the Izaak Walton League, a national conservation organization, many of
whose members are hunters and fishers begins "To Strive for the purity of water, the
clarity of air, and the wise stewardship of the land and its resources...". This pledge
helps bring meaning to the Wisconsin Division of the Izaak Walton League’s strong
desire that the DNR rulemaking begin quickly to create caps and reductions of mercury
emissions. This will be the start of reducing the health hazard of mercury

- concentrations present today in the environment.

. Petitioner Ted Lind joins in this petition individually as a life-long angler and as
President of the Wisconsin Council of Sport Fishing Organizations (WCSFQ). The
WCSFO serves as a voice for its more than 50 sport fishing organization members. On
behalf of those members, WCSFO strongly supports the requested rules recognizing
that making sport fish safe for children and future generations is critical to ensuring a.
bright future for sport fishing in Wisconsin.

Petitioner William Kordus joins in this petition individually as a long-time angler with two
properties on and near two separate water-bodies, both of which are listed on the '
DNR's fish consumption advisory. He also joins this petition as the representative for
the Twin City Rod and Gun Club of Neenah/Menasha, whose membership of 3,600
consists of anglers and hunters concerned with the negative impacts mercury has on
human health and the health of fish and wildlife.

2



Petitioners John and Linda Badagliacco join in this petition as owners of the Blueberry
Hill Resort in Couderay, Wisconsin. Their livelihood depends upon tourism in Northern
Wisconsin, much of which is based upon fishing and natural resources. They are
concerned that the increasing number of lakes listed on the fish consumption advisory
for mercury will have an adverse impact on their business. |
: . >
Petitioner Gary Engberg joins in this petition as a professional angler, fishing guide and
owner of Gary Engberg Outdoors, an outdoor production company. He is one of many
licensed fishing guides whose economic livelihood relies on a heaithy fish population.
Gary guides on many waters with fish consumption advisories for mercury including
lakes Monona, Waubesa, the Wisconsin River and its flowages, and knows firsthand
that reducing mercury emissions is critical to the future of Wisconsin's sport fishing
economy. _

Petitioner Russ Ruland joins in this petition individually as a lifelong Wisconsin
fisherman who is concerned about the danger of eating fish from Wisconsin waters. As
President, and on behalf, of the 150 member Muskellunge Club of Wisconsin, he is also
concerned about the effect of mercury contamination on the natural reproductive
capacity of our fish and wildlife. ‘

Petitioner Emily Kordus joins in this petition individually as an avid angler who is
concerned with the negative health impacts consumption of high mercury fish has on
fetuses and children. She is very concerned not only for herself as someone interested
in having children in the future, but especially for the overwhelming majority of women
who are not aware of the dangers mercury poses to their present and future children.

Petitioner Martha Kilishek joins in this petition individually as a angler who enjoys
teaching her two young grandchildren to fish and believes the impact from mercury

pollution may prohibit these children from enjoying eating the fish they are learning to
catch. She has property on a lake in northern Wisconsin and hopes our “Clean the
Rain” campaign will improve Wisconsin waters. She is President of the Wisconsin
Wildlife Federation whose broad objectives are to create and encourage an awareness
of the need for wise use and proper management of our resources upon which the lives
and welfare of all Wisconsinites, wildlife and fisheries depend--the soils, plant life,
minerals, air and water. This organization of over 9,000 has an Environmental
Committee, which has studied the mercury emissions in depth and strongly supports,
this petition. '

Petitioner Donna Wilcox joins in this petition individually and also as Secretary of the
Last Wilderness Conservation Association, Inc., of Vilas County, Wisconsin, whose
mission is “To conserve, enhance, and protect our natural resources through education,
communication and the promotion of sound environmental practices.” Donna is an avid
angler who is concerned with the negative health impacts consumption of high mercury
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fish has on wildlife and humans alike, especially fetuses and children. She is very
concerned not only for herself as someone who has small children, but especiaily for
the overwhelming majority of men, women and children who are not aware of the M
dangers mercury poses to their present lives and to our future generations to come.

Petitioner Jim Wise joins in this petition as the president of Environmentally Concerned
Citizens of Lakeland Area (ECCOLA) located in the North Central lake district of
Wisconsin. The 400 member ECCOLA was formed in 1992 as a result of threats to the
numerous lakes in Lincoln, Vilas and Oneida Counties. A great many of the lakes on
the Wisconsin mercury advisory list are located in these three counties. He is also co-
owner of a retail outdoor clothing and equipment store and -has worked on many
tourism related programs with the local Chamber of Commerce. Mercury pollution is
viewed as a serious threat to the health of humans and wildlife, as well as the tourist
economy.

Petitioner Ann T. Behrmann, M.D., joins in this petition as a Wisconsin Pediatrician, a
mother and on behalf of the Steering Committee of Madison Physicians for Social
Responsibility, with recognition that methylmercury is a potent neurotoxin that causes
irreparable damage to the developing human nervous system. Ingestion of '
contaminated freshwater fish by pregnant women or small children can result in brain
damage to these vulnerable populations. Wisconsin has the opportunity with this
petition to markedly decrease the risk of mercury poisoning for our futire generations.

Petitioner Eric Uram joins this petition as a life-long angler and Associate
Representative for the Midwest Office of the Sierra Club. The Sierra Club represents
over 600,000 members nationally dedicated to protecting the environment for our
families, for our future; this includes taking measures to prevent releases of toxic
chemicals and elements, including mercury, that threaten the health of the public and
the environment. Since no mercury advisory for fish consumption has ever been
removed from any Wisconsin waters once listed, he desires that the W1 DNR take
immediate action to reduce the amount of mercury released into the environment from
all sources under their jurisdiction. And further, to achieve virtual elimination of all
anthropogenic mercury releases in the Lake Superior airshed by the year 2020 as
stated in the goals of the International Joint Commission's Binational Program to protect
Lake Superior. ‘

Petitioner Gary Werner joins this petition as the Conservation Chair of the state chapter
of the Sierra Club, known as the John Muir Chapter, with over 10,000 active members
residing in Wisconsin. A lifelong naturalist and founder of the Sierra Club, John Muir
lived in Wisconsin and worked throughout his life to protect and preserve that which
nature had given. Included in those protections were the health and welfare
of the land and all its inhabitants. As Conservation Chair, Gary Werner continues to
work for this. Mercury pollution threatens humans and all other life with its toxic legacy,
which as an element, doesn't break down. Continued emissions of mercury wilt only
increase the environmental burden, increasing threats to all life. He desires that the Wi
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DAR to take all steps in their power to eliminate all mercury releases and help create a
non-threatening environment for all life.

Petitioner Brian Burke joins in this petition as a Wisconsin resident and in his capacity
as a member of the Wisconsin State Senate. As a state legislator, he is charged with
promoting and enacting public policies that protect the health and safety of residents of
the 3rd Senate District and the entire state.

Petitioner Represeniative Dean Kaufert joins this petition as a resident of the state and
a supporter of conservation policies in the Neenah/Menasha area and the state as a
whole. ' '

Petitioner Spencer Black joins the petition as the state Representative for the 77"
Assembly District. Black represents numerous constituents who fish in lakes Monona
and Waubesa which are both listed on the DNR's fish consumption advisory. These
constituents are limited in their enjoyment of the lakes because of the limits on fish
consumption contained in the DNR advisory. :

Petitioner Joe Handrick is a lifelong resident of Oneida County, and represents Oneida
and Vilas counties in the State Assembly. As a representative of the nation’s largest
concentration of inland lakes, Joe joins in this petition.

Il.. NATURE OF THE REQUESTED RULES

The petitioners request Wisconsin DNR and the Natural Resources Board to
promulgate the following:

1) A rule which creates a comprehensive program in the DNR for addressing mercury in
the environment including:
~-mercury deposition and monitoring activities
- --other mercury research

--public information and education outreach in coordination with the Health Dept.

--technical assistance for stationary sources of mercury

—-cooperative mercury reduction activities with neighboring states and federal
government -

--activities to reduce mercury emissions from small (purposeful use) sources

—activities to address problems associated with long-term storage of mercury

--activities to address the effectiveness of this program for reducing mercury in
the environment _

-—-activities to minimize the release of mercury into the environment from coal ash
-and other solid waste streams ,

--any other component identified by the Department

2) A rule which requires the Department to appoint a mercury control council of up to 12
members, including representatives from environmental and sport fishing organizations,
s .




“Native American tribes, health and industry professionals, for the purpose of advssmg
the department on mercury reduction strategies and activities.

- 3)Arule Which requires the Department to determine a baseline mercury emission level
for each regulated source by averaging the annual mercury emissions in 1997, 1998
and 1999.

4) A rule which requires the Department to place a cap on 1999 emissions from each
regulated and non-regulated source and not allow any new sources of mercury or
modifications at existing sources which result in increased emissions unless that source
obtains mercury emission reductions equal to 150% of the annual mercury emission
increase.

5) A rule which requires the Department to require a 90% reductton in mercury
emissions by the year 2015 from:
--all utility boilers with more than 10 pounds of mercury emissions in a year -
--all government—owned boilers with more than 10 pounds of mercury emissions
in a year
--all municipal waste incinerators
--all medical waste incinerators
--all chlor-alkali plants :
--other sources of mercury air emissions the Department determines to be
significant and reasonably (in terms of technology and cost-effectiveness)
regulated. (Utility and government-owned boilers would not be required to
reduce below 10 pounds of mercury emissions in a year.)

6) A rule which requires the Department to set any interim reduction requirements for
regulated sources above that it deems useful including at least a 25% reduction by the
year 2006.

7) A rule which requires fines and other disincentives for non~compiiance with the caps
and reductions required above.

8) A rule which allows that if the department, in conciliation with the Public Service
Commission, determines that compliance with any of the reduction requirements is not
technically feasible, would jeopardize electric reliability or cause unreasonable
hardship, the department may issue a variance for up to 2 years from part or all of the
requirement as long as the variance wnII not result in undue harm to human health or
the environment. :

~lil. REASONS FOR THE REQUEST

1) The Wisconsin Department of Natural Resources (DNR) and the Wisconsin

-~ Department of Health and Social Services (DHSS) jointly release an annual fish

consumption advisory (Important Health [nformation For People Eating Fish From
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Wisconsin Waters) which currently warns anglers and their families to not eat certain
fish from 341 lakes and rivers (approximately one out of every three tested) due to
unsafe levels of mercury contamination. This list will continue to grow as the
Department continues to test additional lakes. Approximately one out of every three -
lakes tested ends up on the advisory.

2) The Health Department warns pregnant women not to eat celtaln large game fish
from all Wisconsin lakes that have not been tested.

3) The most common fish species listed on the health advisory i is walleye which is also
one of the most sought after game fish for eating.

4) Mercury is a neuro-toxin which means that it adversely impacts the brain and
nervous system making small children and pregnant women and their fetuses
particularly susceptible to mercury poisoning.

5) Mercury stays in the body for a relatively long period of time (half life of 30 to 120
days) so that mercury contaminated fish meals eaten prior to pregnancy can impact the
fetus.

6) Chronic exposure tg¢ mercury contamlnated fish prior to or during pregnancy can
result in infants and children with lower 1.Q.s, reduced attention span, reduced memory
capacity, reduced motor skills, and other mental and physical impairments.

7) Acute exposure to mercury contaminated fish prior to or during pregnancy can result
in infants with severe mental and physical retardation.

8) Acute exposure to mercury contaminated fish in Wisconsin has lead to at least one
case of acute mercury poisoning where the individual, Henry Henk (Hayward), lost 100
pounds of weight, lost the use of his legs, suffered severe dementia (didn't recognize
his own wife), and nearly died.

9) Fish consumption is the route of human exposure to mercury of greatest concern
and there are currently no regulations of mercury emissions which take this route of
exposure into account.

10) The presence of mercury in combination with other contaminants found in
Wisconsin fish, such as PCBs, increases the likelihood of adverse health impacts at
lower ievels of mercury contammatlon

11) Levels of mercury found in commercially sold fish in stores or restaurants (e.g.
canned tuna, are, on average, about half of what they are in fish caught from
Wisconsin waters listed on the health advisory. The fish consumption advisory
assumes no consumption of no commercially sold fish, underestimating the risk for
anyone who does eat fish from the store or a restaurant.
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12) The Department of Natural Resources sells over 1 million fishing licenses but only
publishes 40,000 fish consumption advisories. The vast majority of anglers and their
families never see the fish consumption warnings for mercury contamination.

13) The U.S. Environmental Protection Agency (EPA), Northeast States for Coordinated
Air Use Management (NESCAUM}) and other government agencies have identified
numerous mercury removal control technologies currently available for electricity
generating boilers including coal cleaning, wet scrubbers, dry scrubbers, fabric fiiters,
combined ESP/baghouse and other combinations of existing technologies.

14) Studies have linked mercury contamination to impaired reproduction in wildlife,
particularly loons and other fish-eating species. :

15) In at least one DNR research prbject, reduced hatching success and reduced
survival of embryos were associated with high mercury concentrations in walleye eggs
from two northern Wisconsin lakes.

16) Nearly two million people fish in Wisconsin and spend nearly $1 billion each year.
In 1996, fishing license sales alone totaled $26 million. More than 30,000 jobs in the
state depend on sport fishing; sport fishing in Wisconsin depends on clean lakes, clean
rivers and clean fish.

17) Certain cultures are at greater risk of adverse health impacts resulting from
consumption of mercury contaminated fish due to their tendency to engage in semi-
subsistence fishing. Certain Native American tribes, for example, rely heavily on game
fish as a food source, as do certain Hmong communities.

18) More than 100 organizations have passed resolutions (see attached) supporting a
policy to reduce mercury emissions in Wisconsin, including more than 40 sport fishing
organizations, numerous lake associations, environmental groups, resort owners,
Native American tribes and other groups representing communities of color which are
disproportionately impacted by mercury contaminated fish.

16) Until states with the greatest mercury contamination in lakes and fish (6.g.
‘Wisconsin), and therefore extensive fish consumption advisories, take action to reduce
their own mercury emissions, there is little hope of receiving cooperation from upwind
states with few, if any, fish consumption advisories (e.g. lllinois, Missouri, Texas, etc)

V. AGENCY AUTHORITY TO ADOPT REQUESTED RULES

The Department of Natural Resources is provided with direct and clear authority to
promulgate the rules requested in this petition under 285.11(9) Wis. Stats., which
instructs the Department to “Prepare and adopt minimum standards for the emission of
mercury compounds or metallic mercury into the air.”
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“The bill which created this law was 1971 Assembly Bill 556, introduced by (then)
Representative Tommy G. Thompson and two other legislators. The bill was clearly in
response to high levels of mercury in Wisconsin River fish which prompted Governor
Warren Knowles to close 40 miles of the Wisconsin River to fishing for two months in

1970. ‘

The law created by this bill, Chapter 272, Laws of 1971, had three components: one
restricting mercury discharges to the water, one requiring a materials balance sheet for
purposeful use of mercury (addressing disposal), and a third (section 1, 144.422)
requiring that the department “prepare and adopt minimum standards for the emission
of mercury compounds or metallic mercury into the air.” This requirement creates clear
and direct authority for the DNR to promulgate the rules requested in this citizens'
petition. '

The Department did adopt mercury air emission standards in response to the passage
of this law. However, the current air toxics standards are intended, by design, to only
address health impacts resulting from direct air inhalation of mercury, in fact, have
resulted in no reductions of mercury air emissions. The Department has had the
authority to promulgate mercury air emission rules addressing mercury contamination in
fish for the last 29 years, but has failed to do so. This is not entirely surprising given
the difference in the state of researchers’ understanding of mercury in the environment
between then and now. In 1971, researchers and policy makers alike had little idea of
the role mercury deposition played in the contamination of fish. The fact that a mercury
limit addressing inhalation has already been established by the Department in no way
prevents the Department from establishing a stricter standard addressing air deposition
and the fish consumption route of exposure. The Department clearly must address air
deposition in order to protect human health, fish and wildlife since fish consumption is
the exposure route of greatest concern on the part of state health officials.

Assembly Bill 556 (of 1971) as introduced, only addressed direct mercury discharges to
the water. However, the Assembly Natural Resources Committee adopted a
substitute amendment (which became law) which broadened the bill to include solid
waste disposal and air emissions, recognizing, to some extent, that all mediums (water,
air and land) are connected and affect each other. The substitute amendment was
introduced by Representatives T. Thompson and L. Mittness. :

The crux of the authority issue is that the law was clearly intended to reduce mercury
levels in fish and clearly gave the department the authority to do this by regulating both
water discharge and air emission sources of mercury. And, in fact, water discharge
sources of mercury, whether from industries or from municipalities, have been, in a
relative sense, greatly reduced; while air emission sources have gone completely
unchecked. The fact that mercury levels in Wisconsin lakes and rivers have remained
high (i.e. unsafe to the extent described in the state’s fish consumption advisory) for the
past 30 years is consistent with what we have learned about the role and importance of
mercury deposition. ‘

9



The DNR has clear, unquestionable statutory authority to adopt the requested rules.
For the reasons set forth above, Petitioners urge that the requested rules be
promulgated with all due expedience.

Dated this (47" day of May, 2000.

Respectfully submitted:

Keith Reopelle, Prograry Director Bob Elliker, President
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